William & Mary Environmental Law and Policy Review
Volume 4 (1978)
Issue 1 Environmental Practice News

Article 5

December 1978

Options Available Under the Alaska Native Claims Settlement Act

Follow this and additional works at: https://scholarship.law.wm.edu/wmelpr
Part of the Property Law and Real Estate Commons

Repository Citation
Options Available Under the Alaska Native Claims Settlement Act, 4 Wm. & Mary Envtl. L. & Pol'y
Rev. 9 (1978), https://scholarship.law.wm.edu/wmelpr/vol4/iss1/5
Copyright c 1978 by the authors. This article is brought to you by the William & Mary Law School Scholarship
Repository.
https://scholarship.law.wm.edu/wmelpr

OPTIONS AVAILABLE UNDER THEt
ALASKA NATIVE CLAIMS
SETTLEMENT ACT

"

In recent history, three important
milestones have marked the relationship
between the United States Congress and the
state of Alaska; the Alaska Statehood Act
(Pub. L. 85-508, 48 U.S.C. § 21, 72 Stat.
339) signed into law in 1959, the Alaska
Native Claims Settlement Act of 1971 (Pub.
L. 92-203, 43 U.S.C. 1601et seg.,85 Stat.
688) and the Alaska Pipeline Authorization
Act (Pub. L. 93-153, 30 U.S.C. 185, 87
Stat. 576), signed into law in 1973. Of
these bills, the one which has most recently
been the topic of much concern and interest
by members of Congress, the citizens of
Alaska, and various interest groups, has
been the Alaska Native Claims Settlement
Act, but more specifically, section 17(d)
(2) of the Act.
The Act itself extinguished all
native claims to lands in Alaska and in
return provided the natives with a land

settlement of forty million acres and a
monetary settlement of nearly a billion
dollars. Section 17(d)(2), which was the
result of a compromise, authorized the
Secretary of the Interior to withdraw up
to eighty million acres of land from
already designated public interest lands.
The section also required all legislative
proposals coming from such studies to be
submitted to Congress within two years,
by December 18, 1973, and provided that
Congress would have five years to act following receipt or until December 18, 1978.
During this period, lands included in these
proposals withdrawn under section 17(d) (2)
would not be subject to appropriation under
the public land laws and after the deadline,
the lands would revert back to the public
domain, only if the Secretary of the
Interior so decides.
However, when the 95th Congress
adjourned in October of this year, it
failed to act on this controversial subject.
This failure to act was the result of an
inability to arrive at a compromise between
the bill introduced by Senator Stevens of
Alaska (Senate Bill 1787), and the Administration's bill. There is presently great
concern by environmentalists, developers,
native Alaskans, and others as to whether
the lands will be reclassified prior to
the December 18, 1978 deadline. This concern is rooted in the fact that the solution
to the issue will effectively determine
the economic, environmental and cultural
future of Alaska as well as have broad
national implications. Alaska represents,
in the minds of many who have suffered the
errors of prior generations in the lower
forty-eight states, an opportunity to preserve an ideal natural environment, whereas
to industry, the word "Alaska" conjures up
visions of untold wealth to be garnered
from her natural resources. Accordingly,
the views of the various interest groups
as to how the land should be dealt with,
range from wanting none of the eighty million acres placed under protection and
preferring that all the lands remain open
for economic exploitation, to the opposite
extreme where others are convinced that
all the remaining Federal lands in Alaska
should become parks and wildlife refuges.
Despite the inability of Congress
to act on the "D-2" issue, as it is commonly

known, there are still
several options
available by which the "D-2" lands can be
classified or otherwise placed under protection before the deadline expires. Two
of the options call for action by the
Secretary of the Interior. Pursuant to a
grant of authority given the Secretary by
the Federal Land Policy and Management Act
of 1970 (Pub. L. 94-579, 43 U.S.C. 1701
et seq., 90 Stat. 2744), he has the power
to develop, maintain, and when appropriate,
revise land use plans. These land use plans
can be developed for the public lands
regardless of whether such lands have been
set
previously classified, withdrawn,
aside, or otherwise designated for one or
more uses. 43 U.S.C. 1712.
The Secretary may also act according to power given him through the Bureau
of Land Management Organic Act [ Pub. L.
88-607, 43 U.S.C. 1411 et seq., 78 Stat.
986 (1964) 1. This is a general grant of
authority to the Secretary to administer
retention and disposal of public lands
under his domain as he feels will best
comport with national interest and public
welfare. Strickland v. Morten, 519 F.2d
467 (C.A. Arizona, 1975).
In addition to these two grants of
power to the Secretary of the Interior to
act in classifying the "D-2" lands, the
President of the United States also has
authority to act if he so chooses. This
power comes from the National Monument Act
of 1906 (Preservation of Antiquities 16
U.S.C. 431 et seq., 34 Stat. 225), which
authorizes the President, in his discretion, to declare by executive order, historic landmarks, historic and prehistoric
structures, and other objects of historic
or scientific interest that are situated
upon the lands owned or controlled by the
Government of the United States, to be
national monuments, and may reserve as a
part thereof, parcels of land, the limits
of which in all cases shall be confined to
the smallest area compatible with the proper
care and management of the object to be
protected. 16 U.S.C. 431 (1906).
A final way in which the "D-2"
issue can be handled, assuming neither the
President nor the Secretary of the Interior
act, in any way, would be to reintroduce
a new bill in Congress when it reconvenes

in 1979. From an environmentalists view,
this is perhaps the most desirable alternative. It allows maintenance of the status
quo and provides the various interest
groups an opportunity to express their
views on the matter, once again, in an
attempt to sway Congress toward some kind
of action
Although Congress has failed to
act on the "D-2" controversy, in light of
President Carter's statement that "no conservation act the 95th Congress could take
would have more lasting value than this,"
referring to the "D-2" issue, and his further statement that "the establishment of
large land areas in Alaska as units of the
Four Systems is the highest environmental
priority of this Administration," it seems
unlikely that nothing will be done prior
to the onrushing deadline (statements from
President Carter's May 23, 1977 Environmental Message to Congress). The Secretary
of the Interior is the person most likely
to decide how to classify the eighty million acres, but whether or not any action
is taken, the lands cannot, nevertheless,
revert back to the public domain unless
the Secretary of the Interior authorizes
such action.
Despite the options available in
which to dispose of the "D-2" issue, a
recent and unexpected turn of events may

temporarily halt any further action.

On

October 31, the Attorney General of Alaska
filed suit in Federal District Court in
the
Alaska to enjoin the Secretary of
Interior from exercising any of his options.
In addition to seeking an injunction, the
suit is challenging the legality of the
National Monument Act of 1906 (Antiquities
Act) and is also challenging the adequacy
of the Environmental Impact Statement filed
The challenge
by the Interior Department.
to the EIS is on grounds that it was filed
before giving the Alaskan State Government
enough time to comment.
This sudden action by the Alaskan
Government was prompted by recent conduct
on the part of the Secretary of the Interior
indicating that he would act prior to the
deadline although he did not indicate which
alternative he would invoke. The Government of Alaska feels that any action at
this time would not be in the best interest of the Alaskan people and thus would
prefer that the lands remain unclassified
is introduced when the
until a new bill
-96th Congress convenes in 1979.
Although no date for the hearing
has been set, a meeting is scheduled for
November between Governor Hammond of Alaska
and Secretary Andrus which will determine
if a hearing is necessary or if some compromise can be reached.

